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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Petitioner Mchael D. Kirby is an inmate at Maryl and Eastern
Correctional Institution. (D. 1. 24) Currently before the court
is petitioner’s application for habeas corpus relief pursuant to
28 U.S.C. § 2254. (D.I. 1, 19) Because petitioner is
procedurally barred fromraising his clainms for relief, the court
shall dismss his petition without reaching its nerits.
1. BACKGROUND

On May 28, 1997, petitioner was convicted by a Del anare
Superior Court jury of nine counts of second degree burglary.
(D.I. 15) At a hearing on July 25, 1997, the Superior Court
decl ared petitioner a “habitual offender” and sentenced himto
ni ne consecutive ternms of life in prison. (ld.) On direct
appeal , the Del aware Suprene Court affirnmed the convictions, but
remanded the case to Superior Court for resentencing. See Kirby
v. State, 708 A . 2d 631 (Del. Apr. 13, 1998). Upon resentencing
on May 1, 1998, petitioner received one life termon one count of
second degree burglary plus eight years inprisonnment on the
remai ni ng counts. (D.1. 15)

Wil e his appeal was pending, on Septenber 13, 1997,
petitioner filed his first notion for state post-conviction

relief. (Ld.) The Superior Court notified petitioner that it



could not consider the application at that tinme.! (1d.) On My
11, 1998, petitioner filed his second notion for state post-
conviction relief, alleging ineffective assistance of counsel on
thirteen grounds. (ld.) On May 20, 1998, the Superior Court
deni ed petitioner’s application. (ld.) Petitioner did not
appeal the decision.

On July 1, 1998, petitioner noved for a nodification of his
sentence, which was denied on July 6, 1998. (l1d.) On July 22,
1998, petitioner filed an application for “rescission of the
Court’s decission [sic] to deny defendant’s notion for post-
conviction relief and all owance to anmend notion for post-
conviction relief and grant defendant a hearing on all issues as
he is entitled to.” (1d.) The Superior Court denied the
application on July 24, 1998. (ld.) On Septenber 23, 1998,
petitioner appealed the denial, but the Del aware Suprene Court

di sm ssed the appeal as untinely.? See Kirby v. State, 719 A 2d

947 (Del. Cct. 16, 1998).
On January 29, 1999, petitioner filed another notion for
state post-conviction relief, which was deni ed by the Superior

Court on February 5, 1999. (D.I. 15) On March 4, 1999,

'Pursuant to Del aware Suprene Court Rule of Crim nal
Procedure 61(b)(4), a nmotion for post-conviction relief may not
be filed until the judgnent of conviction is final.

2Pur suant to Del aware Suprene Court Rule 6(a)(iii), a notice
of appeal froma judgnent or order in a proceeding for post-
conviction relief nust be filed within thirty days of the
deci si on.



petitioner filed a tinmely notice of appeal. (lLd.) Petitioner
based his appeal on two grounds: he should not have been decl ared
a habitual offender because he did not have an opportunity for
rehabilitation through psychol ogical treatnent, and his prior
notions for post-conviction relief should have been deci ded on
the nmerits rather than denied on procedural grounds. (l1d.) The
Superior Court’s decision denying petitioner’s notion was

affirmed by the Del aware Suprene Court. See Kirby v. State, 738

A 2d 238 (Del. Sept. 9, 1999).

Petitioner’s instant application for habeas relief pursuant
to 28 U S.C. § 2254 is dated Cctober 11, 1999, and an anended
application was filed by petitioner on June 26, 2000. (D.I. 1,
19) The governnent filed responses arguing that petitioner’s
application was tinme-barred pursuant to 28 U S.C. 8§ 2244(d).

(D.1. 13, 21) On February 23, 2001, the court held that
petitioner’s application for habeas relief was tinely filed, and
ordered the governnment to respond to its nerits. (D.1. 26)

[11. DI SCUSSI ON

A prisoner nust fully exhaust all renedies in state court
before a district court may entertain his clains in a federal
habeas corpus appeal. See 28 U . S.C. 8§ 2254(b), (c); Rose v.
Lundy, 455 U. S. 509, 515-20 (1982). To exhaust state renedies, a
petitioner nust have raised the factual and |egal prem ses behind

his clains for relief to each |level of the state courts before



proceeding to federal court. See Doctor v. Walters, 96 F.3d 675,
678 (3d Gr. 1996). This exhaustion requirenment ensures that
state courts have the first opportunity to review federal
constitutional challenges to state court convictions and
preserves the role of state courts in protecting federal rights.

See Caswell v. Ryan, 953 F.2d 853, 857 (3d Cr. 1992). Even if a

petitioner fully presents his clains in state court, however, if
the state court refuses to consider them because the petitioner
has not observed state procedural rules, a federal habeas court
is barred fromconsidering the clainms. See id. This procedural
bar rule prevents habeas petitioners from avoi ding the exhaustion
requi renent “by defaulting their federal clains in state court”
and maki ng an end-run around state court review of those cl ains.

See Coleman v. Thonpson, 501 U. S. 722, 732 (1991). Accordingly,

[i]n all cases in which a state prisoner has defaulted
his federal clains in state court pursuant to an

i ndependent and adequate state procedural rule, federal
habeas review of the clains is barred unless the

pri soner can denonstrate cause for the default and
actual prejudice as a result of the alleged violation
of federal law, or denonstrate that failure to consider
the clains will result in a fundanmental m scarriage of
justice.

Id. at 750.

Petitioner listed four clainms on the nodel § 2254 form (1)
the State courts did not provide counsel at his arraignnment; (2)
petitioner did not receive a copy of his Rule 9 warrant or
indictnment until the day of trial; (3) petitioner was convicted
by the use of an illegally obtained statenent and fabricated
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testinony; and (4) the statenent was admtted w thout judicial
review (D.lI. 1) Petitioner also attached pages to the node
formwith additional allegations: (1) defense counsel was
ineffective for failing to investigate an alleged M randa
violation; (2) defense counsel was ineffective because he did not
show petitioner the governnment’s discovery response until trial;
(3) defense counsel was ineffective because he did not request a
curative instruction regarding the victinm s testinony; (4)

def ense counsel was ineffective because he did not nove for a new
trial on the grounds that the government did not prove his guilt;
(5) defense counsel was ineffective because he did not consult
wWith petitioner during the direct appeal; (6) defense counsel’s
performance was deficient during the hearing on habitual offender
status; (7) defense counsel was ineffective because he did not
obj ect when the jury was polled; (8) petitioner did not have
access to Delaware law materials while in Maryland; (9) defense
counsel s closing argunent was inproper; (10) petitioner should
not have been decl ared an habitual offender under 11 Del. C. 8§
4214 because he did not receive psychiatric treatnment while on
probation; (11) the State courts did not appoint counsel in post-
convi ction proceedings; and (12) petitioner could not appeal his
second post-conviction notion because he did not receive the
Superior Court’s order denying the notion in a tinely manner.

(D.1. 1)



Petitioner’s anmended application added other clainms: (1)
def ense counsel shoul d have objected to Detective Wall ace’s
readi ng fromvarious police reports; (2) defense counsel shoul d
have objected to testinony regarding the disposition of property
turned into the police barracks at Berlin, Maryland; (3) defense
counsel shoul d have objected at resentencing to the one-year
sentence i nposed on the additional burglary convictions; (4) the
Superior Court erred when it resentenced petitioner to one year
in prison for the additional counts of burglary; and (5) the
Superior Court was biased against petitioner. (D.I. 19)

After a liberal reading of petitioner’s filings, it appears
that petitioner’s clains in his federal habeas application were
sufficiently presented to the Del aware Superior Court in his
second post-conviction notion, filed on May 11, 1998. Al though
petitioner did not appeal the Superior Court’s denial of that
notion, petitioner subsequently filed a notion for “rescission”
of the Superior Court’s denial. The Superior Court denied this
nmotion on July 28, 1998, and petitioner appealed this decision to
t he Del aware Supreme Court on Septenber 23, 1998. The Suprene
Court dism ssed the appeal because it was not filed within the
thirty-day limtations period provided by Supreme Court Rule
6(a)(iii). 1t is not necessary, however, that the state's
hi ghest court decide petitioner’s clains on the nmerits before

t hose clainms can be consi dered exhausted. See Luby v. Brady, No.

95-26- SLR, 1996 W. 328589, at *3 (D. Del. May 16, 1996) (citing
7



Bond v. Fulconer, 864 F.2d 306, 309 (3d Gr. 1989)). In the case

at bar, petitioner raised the facts and the | egal theory on which
he now relies to each level of the Delaware courts. His clains,
t herefore, have been exhaust ed.

The court may neverthel ess be barred from considering
petitioner’s application because petitioner has failed to conply
with Delaware’ s procedural requirenments. The Del aware Suprene
Court’s denial of petitioner’s appeal as untinely “rests on a
state law ground that is independent of the federal question and

adequate to support the judgnent.” Colenman v. Thonpson, 501 U. S.

722, 729 (1991). Therefore, the court nust deny petitioner’s
application as procedurally barred unl ess petitioner establishes
either: (1) cause for his procedural default and resulting
prejudice, or (2) that a mscarriage of justice would result if
the court refused to consider his clains. See id. at 750.

To show “cause” petitioner nmust denonstrate that “sonething
external to the petitioner, sonething that cannot be attributed
to hini inpeded efforts to conply with the state’ s procedural
rule. Coleman, 501 U S. at 753. Petitioner alleges three
possi bl e causes for his procedural default: (1) that he could
not file a tinmely appeal because he did not receive the Superior
Court’s order denying his notion in a tinely fashion; (2) that he
di d not have access to Del aware |l aw materials while incarcerated
in Maryland; and (3) that the State did not provide himwth
counsel during his post-conviction proceedings.
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None of these allegations constitutes “cause” under the
cause and prejudice standard. The court agrees wth the Del aware
Suprene Court’s analysis of petitioner’s first allegation:

Even assuming that court-rel ated personnel erred by
failing to send a copy of the May 20 denial to Kirby,
by his own adm ssion Kirby knew of the Superior Court’s
deci sion upon receipt of the July 24 letter decision.
He therefore should have filed his notice of appeal no
| ater than August 27, 1998. [Kirby filed his notice of
appeal on Septenber 23, 1998.] An appellant’s pro se
status does not excuse a failure to strictly conply
with the jurisdiction requirenments of Supreme Court
Rul e 6.

Kirby v. State, 719 A 2d 947 (Del. Cct. 16, 1998). Simlarly,

petitioner’s claimthat he did not have access to Del aware | aw
materi al s because he was incarcerated in Maryl and does not excuse
his untinely appeal. The record indicates that petitioner was
famliar wth Delaware law fromhis prior filings, including
filings made while he was incarcerated in Maryland. Moreover,
petitioner did not require access to Delaware law materials to
file a notice of appeal, w thout supporting | egal analysis,
within the limtations period. Finally, since there is no
constitutional right to counsel in post-conviction proceedi ngs,
petitioner’s third claimis also insufficient to constitute

“cause” under the cause and prejudi ce standard. See Pennsyl vani a

v. Finley, 481 U S. 551, 555 (1987).
Al ternatively, the court may consider an otherw se
procedurally barred claimif petitioner denonstrates that failure

to do so would constitute a “m scarriage of justice.” See Schlup




v. Delo, 513 U S. 298, 314-15 (1995). This exception applies
only in “extraordinary cases.” [d. at 321. To establish a

m scarriage of justice, the petitioner nmust denonstrate “by clear
and convi ncing evidence that, but for [the asserted]
constitutional error, no reasonable juror would have found the

petitioner eligible for the . . . penalty under the applicable

state law.” Sawyer v. Witley, 505 U S. 333, 336 (1992).

Petitioner has offered no new evidence that would preclude a
reasonabl e fact finder fromfinding himguilty of burglary, nor
has petitioner denonstrated how the court’s failure to consider
his claims will otherwise result in a fundanental m scarri age of
justice. Therefore, the court is procedurally barred from

considering petitioner’s clains for habeas relief.?

3The court notes that petitioner’s claimthat the Del aware
courts erroneously declared hima habitual offender is
procedurally barred on additional grounds. That claimwas
considered and rejected by the Del aware Superior Court on May 20,
1998. Petitioner presented the sanme claimin another post-
conviction notion filed on January 29, 1999. The Superi or
Court’s denial of that notion was affirnmed by the Del aware
Suprene Court on Septenber 9, 1999 because the claimwas
previ ously adjudi cated, a violation of Superior Court Crim nal
Rule 61(i)(4). Alternatively, to the extent that the second
claimwas different fromthe one presented in the May 20, 1998
notion, the Del aware courts held that Superior Court Crim nal
Rul e 61(i)(2) barred the claimbecause it was not al so presented
inthe earlier notion. See Kirby v. State, 738 A 2d 238 (Del.
Sept. 9, 1999). These state procedural rules also constitute
i ndependent and adequate state | aw grounds barring federal habeas
revi ew.
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V. CONCLUSI ON
For the reasons stated, the court shall deny petitioner’s
application for habeas corpus relief. An appropriate order shal

i ssue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
M CHAEL D. KI RBY,
Petitioner,
V. Civil Action No. 99-703-SLR
DELAWARE VI A DETAI NER;

and PATRI CK CONROY,
Warden, M H.C. C.

N N N N N N N N N N N

Respondent s.
ORDER

At WIlmngton, this 29th day of My, 2001, consistent with
t he menorandum opi ni on issued this sane day;

| T 1S ORDERED t hat :

1. Petitioner Mchael D. Kirby's above captioned
application for habeas corpus relief (D.I. 1, 19), filed pursuant
to 28 U.S.C. 8§ 2254, is dism ssed and the wit denied.

2. For the reasons stated above, petitioner has failed to
make a “substantial showi ng of the denial of a constitutional
right,” 28 U S.C. § 2253(c)(2), and a certificate of

appeal ability is not warranted. See United States v. Eyer, 113

F.3d 470 (3d Cir. 1997); 3d Cr. Local Appellate Rule 22.2
(1998) .

United States District Judge



